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ABSTRACT

Sexual harassment in the workplace is a common issue that threatens the safety and
dignity of women. It creates a toxic work environment that affects the women
employees’ physical and psychological well-being and also affects their professional
growth. After the Vishaka Case, the Government of India, realising the need for a
specific legislation to tackle this issue, therefore enacted the Sexual Harassment of
Women at Workplace (Prevention, Prohibition, and Redressal) Act, 20133
(hereinafter referred to as POSH Act), with an aimed to maintain a safe and
dignified working environment, so women can also work freely without facing any
sexual harassment. This law provides preventive measures, provisions for setting up
an internal complaints committee (ICC), and legal remedies to the victims. This
paper deals with the key provisions of the POSH Act, examines the gaps between the
legislation and the challenge for its enforcement, and discusses some important
landmark judicial decisions. This law instils the zero-tolerance culture for the

offence of sexual harassment at the workplace.
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1. INTRODUCTION

Sexual harassment in the workplace is an obstacle for equal participation of women in the
workforce, which affects their professional development, mental health and overall well-
being. It creates a hostile, toxic and unsafe work environment that leads to low productivity

and job insecurity and under some circumstances, it also forces them to quit their jobs. India
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has implemented the Sexual Harassment of Women in the Workplace (Prevention,
Prohibition and Prevention) Act, 2013, to deal with the issue. The Act was enacted after the
Supreme Court's landmark decision in Vishaka v. State of Rajasthan (1997)* which laid
down some guidelines to prevent sexual harassment in the workplace. The POSH Act was
implemented to create a legal framework for redressal, to provide preventive measures such

as training and sensitization programs, and to set up an Internal Complaints Committee (ICC).

Despite these legislative efforts, sexual harassment in the workplace is a major problem in
India. There are many challenges for effective implementation of this law, including deep-
rooted patriarchal culture, lack of awareness among employees and employers, fear of
vengeance and disability in the grievance redressal mechanisms. Many women hesitate to
report these incidents due to social stigma, family reputation, professional consequences and

lack of confidence in the current legal system.

2. CONCEPT AND LEGAL DEFINITION OF SEXUAL
HARASSMENT

In simple words, the term ‘sexual harassment’ means an unwelcome sexual behaviour or
touch that creates a scary, hostile, toxic or offensive work environment, including various
forms such as verbal, non-verbal, physical, or psychological conduct that violates an
individual’s dignity and right to a safe working environment. This conduct or behaviour is
not only a violation of fundamental human rights but also a serious obstacle to women's

professional development.
2.1. EVOLUTION IN INDIA

In India, the legal recognition of sexual harassment in the workplace began with the Vishaka
Case, where the Supreme Court realised the absence of a legal mechanism to address such an
issue. The case arose after the brutal gang rape of Bhanwari Devi, a social worker who tried
to prevent a child marriage in Rajasthan, highlighting the failure of law enforcement
mechanism to protect women from sexual harassment at the workplace. The Supreme Court
formulated some guidelines, often known as the ‘Vishaka Guidelines’, which provided a
comprehensive legal framework for the first time in India to address the issues relating to
sexual harassment in the workplace and mandated preventive measures, forming the

foundation for future legislation.

4(1997) 6 SCC 241.
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2.2. DEFINITION UNDER THE POSH ACT, 2013

According to Section 2(n)° ‘sexual harassment’ includes any one or more of the following

unwelcome acts or behaviour (whether directly or by implication), namely —

(1) Physical contact and advances; or

(i1) A demand or request for sexual favours; or
(ii1))Making sexually coloured remarks; or
(iv)Showing pornography; or

(v) Any other unwelcome physical, verbal or non-verbal conduct of a sexual nature.

3. EVOLUTION OF LEGAL PROTECTION AGAINST
WORKPLACE SEXUAL HARASSMENT IN INDIA

3.1 PRE-VISHAKA ERA

Before the Vishaka v. State of Rajasthan (1997) judgment, India lacked a specific legal
framework to address sexual harassment in the workplace. Complaints were largely
addressed under general criminal provisions of the Indian Penal Code, 1860° (hereinafter
referred to as IPC), now replaced by the Bharatiya Nyaya Sanhita, 20237 (hereinafter referred
to as BNS), that were inadequate to deal with issues relating to sexual harassment in the

workplace.
3.2 VISHAKA GUIDELINES

The Vishaka v. State of Rajasthan (1997) case was a turning point in India's legal history
concerning issues relating to sexual harassment in the workplace. The case arose after
Bhanwari Devi, a social worker in Rajasthan, was brutally gang-raped for trying to prevent a
child marriage. The Supreme Court recognized that the lack of a specific legal framework to

deal with this issue left women vulnerable to harassment and violence in the workplace.

The Supreme Court, invoking the Constitutional Rights of women under Articles® 14, 15, 19,
and 21, formulated the Vishaka Guidelines. These were binding directives for employers of

all institutions and organizations, whether private or government and served as the first legal

3 Sexual Harassment of Women at Workplace (Prevention, Prohibition, and Redressal) Act, 2013.
¢ Act No. 45 of 1860.

7 Act No. 45 of 2023.

8 Constitution of India.
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framework in India to address sexual harassment in the workplace. Vishaka Guidelines
served as a catalyst or legal instrument for the enactment of Sexual Harassment of Women in

the Workplace (Prevention, Prohibition and Prevention) Act, 2013.
3.3. ENACTMENT OF THE POSH ACT, 2013

After the Vishakha Guidelines, the government of India enacted the Sexual Harassment of
Women at Workplace (Prevention, Prohibition, and Redressal) Act, 2013. This Act codified
the Vishaka Guidelines into a binding law, making mandatory compliance of this law for all

employers irrespective of public and private sector.
3.3.1. KEY PROVISIONS OF THE POSH ACT, 2013

1. Formation of Internal Complaints Committee (ICC)°

Every Organization with ten or more employees are required to establish an Internal

Complaints Committee (ICC) to address complaints internally.
The ICC shall include —
e A senior female employee

e At least two employees with social work experience or knowledge of

the legal field.
e An external member from an NGO.
2. Local Complaints Committees (LCCs) for Smaller Organizations!’

For an organisation with less than ten employees, the District Officer shall establish a

Local Complaints Committee (LCC) to address these cases.
3. Protection Against Victimization and Retaliation!!

The Act strictly prohibits employers from striking back against employees who file
complaints of sexual harassment, ensuring that victims do not face any negative

consequences. It also mandates confidentiality of the victim’s identity

4. Duties of Employers'?

° Chapter 1T
10 Chapter 111
! Chapter V
12 Chapter VI
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Employers shall conduct awareness programs and workshops on sexual harassment in
their organizations, display the POSH policy in a conspicuous place in their

organizations and submit an annual report to relevant authorities about all the cases.
5. Penalties for Non-Compliance!?

Employers failing to implement the provisions of this Act can face fines extending up
to 50,000, with repeat offenses leading to higher penalties and cancellation of

business licenses.

4. JUDICIAL INTERPRETATIONS AND LANDMARK CASES

4.1. Medha Kotwal Lele V. Union of India'*

In this case, the Supreme Court strongly criticized non-compliance with the objective
guidelines and also issued mandatory instructions to ensure their enforcement. The court
admitted that failure to implement the world guidelines would be considered as a violation of
fundamental rights under Articles 14, 15, 19 and 21 of the Constitution. All statutory bodies,
government sectors, private sector and educational institutions will form an internal grievance

committee (ICC) to address complaints related to sexual harassment in the workplace.
4.2. Apparel Export Promotion Council V. A.K. Chopra'®

In this case, the Supreme Court rejected the argument that physical contact is necessary to
attract the offense of sexual harassment. The court stated that sexual harassment included
unwanted oral, non-verbal and behavioural advances; It is not only limited to physical attacks
or touch. The dignity of a woman will be preserved in the workplace, and any task that is
afraid of a woman, feels uncomfortable or insecure, violates the right to a safe working

environment.
4.3. Binu Tamta V. High Court of Delhi'®

In this case, the Delhi High Court examined the procedure fixed in handling complaints of

sexual harassment under the POSH Act. The court said that employers would follow

13 Section 26
14(2012) 1 SCC 94.
15(1999) 1 SCC 759.

16(2013) SCC Online Del 7669.
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appropriate procedures to investigate complaints related to sexual harassment in the
workplace. Any deviation can involve an investigation by the appropriate process. The
Internal Complaint Committee (ICC) will be independent and fair, which ensures proper

justice.

S. CHALLENGES IN IMPLEMENTATION

5.1. LACK OF AWARENESS AND TRAINING

One of the major obstacles in the effective implementation of the POSH Act is a lack of
awareness between employees and employers about their legal rights, responsibilities and
duties. In the private sector, employers fail to conduct or organize adequate sensitization
programs and training, causing a poor understanding of the definition of sexual harassment
between employees and available measures. He did not establish an internal grievance
committee (ICC) or Local Grievance Committee (LCC), as a result, employees are not aware

of these committees.
5.2. FEAR OF VENGEANCE AND UNDERREPORTING

Even when employees are aware of their rights, the fear of vengeance discourages them from
filing a complaint. In many cases, the accused holds a better or prominent place in the
workplace, hesitating the victim to come forward for fear of losing his job. Some workplaces
also do not ensure the privacy of the victim's identity in the complaint process, causing gossip,

hostility of the workplace, or the complainant to withdraw his case.

5.3. INEFFECTIVENESS OF INTERNAL COMPLAINTS COMMITTEE
(ICC)

The Act said that each organization with ten or more employees will set up an internal
grievance committee (ICC) to address complaints of sexual harassment. However, many
organizations, especially private sectors, fail to install ICC, and as a result, no internal
mechanisms to address the issue. Even in some organizations, he established the ICC but
failed to act effectively due to proper training, inappropriate investigation or lack of prejudice

in favour of senior management or a person in a major condition.

5.4. JUDICIAL DELAY AND FAST-TRACK REDRESSAL
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Another major challenge in implementing the POSH Act is a slow or delayed judicial process.
While the Act determines that the Internal Complaint Committee (ICC) will settle complaints
within 90 days, the court delays itself in providing justice due to heavy pending cases. The
victims who want justice from the external legal mechanisms such as courts often face years
of waiting before the final decision. The burden of proof is on the complainant, which makes
it more challenging to establish sexual harassment, especially when there is no witness or

evidence.
5.5. CULTURAL AND SOCIAL OBSTACLES

In India, the reasons for not receiving complaints are the patriarchal culture and the placing
all blame on the victims. Women who file sexual harassment complaints in the workplace
often face characterless and lack of support from family or colleagues. Most of the victims
hesitate to file a complaint for fear of justice or embarrassment rather than support and justice

from the family, society and law.
6. RECOMMENDATIONS

Following are some recommendations to protect women from sexual harassment in the

workplace —

i. Employees should conduct training programs and workshops to educate
employees about the posh Act, their rights and grievances.

ii.  Strict measures should be taken by employers to maintain the confidentiality of
the identity of the victims. Organizations should adopt policies that prevent
vengeance against complainants and witnesses.

iii.  Organizations should ensure that ICC members receive proper training to handle
complaints fairly and professionally. The ICC should function independently,
without any prejudice to senior management or a person in a major condition,
and in every case, the appropriate process should be followed.

iv. The government should apply strict punishment to organizations that fail to
establish ICC or do not follow the provisions of the POSH Act.

v. To address the delay in justice, the government should set up fast-track courts to
address sexual harassment cases.

vi. Family, friends, colleagues and society should support the victims instead of

being convicted or labeled as characterless.
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7. CONCLUSION

There is not only a legal duty for women to ensure a safe and oppressed-free work
environment but also a moral duty of each individual. Sexual harassment in the workplace is
a serious issue that affects dignity, career development and the overall welfare of women.
Sexual Harassment of Women in the Workplace (Prevention, Prohibition and Prevention) Act,
2013 is an important step towards promoting women's rights and promoting gender equality
in professional places. However, it is not enough to only have a legal structure, proper
implementation is also necessary. Organizations play an important role in creating a safe
working environment where women can feel comfortable and safe. A workplace where
employees are educated about their rights and responsibilities, despite gender, can
significantly reduce cases of harassment and encourage victims to report misconduct without

fear of prestige or vengeance.
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