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CROSS-BORDER M&A IN RELATION TO IPR: 
A CRITICAL LEGAL ANALYSIS 

BY SACHIN YADAV1 

ABSTRACT 

The increasing number of global Mergers and Acquisitions (M&A) is a 

significant factor in corporate expansion and wealth creation. This paper 

explores the relationship between Intellectual Property Rights (IPR) and cross-

border M&A activities, focusing on their impact on investment decisions, 

valuation, and regulatory frameworks. The Companies Act 2013 in India has 

significantly evolved the regulatory landscape, but the role of IPR in influencing 

M&A dynamics remains complex. The study uses empirical evidence and legal 

analysis to investigate the influence of IPR regimes on FDI flows, technology 

transfers, and M&A patterns, particularly in the post-TRIPS era of harmonization. 

The research employs an augmented gravity model approach to examine how 

variations in IPR strength across different jurisdictions shape cross-border M&A 

activities. The paper also discusses the role of intellectual property due diligence 

in the M&A process, highlighting its significance in evaluating target firms' IP 

portfolios, addressing ownership complexities, and mitigating risks associated 

with third-party claims and infringement lawsuits. The findings provide practical 

recommendations for enhancing regulatory efficiency, investor protection, and 

transactional transparency in the global corporate landscape. 

 
1 Author is a student at Amity University, Noida 
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I. INTRODUCTION 
 
M&A has become a crucial strategy for corporate transformation and addressing challenges 

in an increasingly globalized business landscape. A significant aspect of the recent surge in 

M&A deals has been the prominence of cross-border transactions. While M&A activity has 

long been common in developing economies like India, it greatly accelerated following the 

Indian government's 1991 economic liberalization reforms. The subsequent Companies Act 

2013 aligned Indian corporate law with global best practices, incorporating pivotal changes 

to facilitate simpler, faster and safer M&A deals. These include establishing the NCLT for 

approving mergers, limiting shareholder objection risks, and enabling easier postal ballot 

participation.2 

As IPR regimes worldwide grow more harmonized, the impacts on international trade and 
investment flows warrant examination. However, current theory and empirics offer little 

clarity on how IPRs influence FDI, technology transfers, and M&A outcomes specifically. 

In cross-border M&A scenarios, target firms' IP portfolios often constitute a major value 
driver and asset for acquisition. However, the interrelationship between IPRs and M&A deal 

drivers, structure, and success factors remains ambiguous from a research standpoint. 

Additional focused analysis on the strategic and legal intersections of intellectual property 
and international M&A transactions would provide useful business and policy insights.3 

IPR regimes do not act in isolation in influencing firm-level investment and localization 

decisions. As part of a nation's overall regulatory climate, IPR protections interact 

dynamically with factors like market demand, production and transport costs, financial 

systems, and institutional quality. The effects of IPRs on trade, FDI, licensing, and M&A 

flows are likely to differ across developed and emerging economies. 

This paper analyses whether cross-border M&As increased in the post-TRIPS era of 

heightened IPR harmonization using an augmented gravity model approach. The study 
differs from existing literature in four key ways. First, it applies the gravity framework to 

analyze M&A patterns rather than solely trade or FDI. Second, it examines target nations' 

IPR regimes as a determinant of inbound M&As, whereas most IPR-related gravity models 
focus on FDI. Third, it incorporates multiple important drivers like cultural proximity and 

 
2 Zykova K, “Impact of Intellectual Property Rights on Activity of Cross-Border Mergers and Acquisitions” 16 
Journal of Corporate Finance Research | ISSN: 2073-0438 14 (2022) http://dx.doi.org/10.17323/j.jcfr.2073- 
0438.16.1.2022.14-37 
3 Campi M and others, “Intellectual Property Rights, Imitation, and Development. The Effect on Cross-Border 
Mergers and Acquisitions” 28 The Journal of International Trade & Economic Development (2018) 
http://dx.doi.org/10.1080/09638199.2018.1518477 
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economic environments rather than an isolated factor. Finally, it assesses variations in IPR 

impacts across technology-intensive sectors, as industry-specific IPR sensitivities are well 
documented. 

Overall, the model offers a rigorous multidimensional analysis of the relationship between 
post-TRIPS intellectual property protections and cross-border M&A flows across countries 

with differing economic development levels. Findings will enrich academic and policy 
insights into non-linear IPR impacts on investment activities. 

II. SCOPE AND OBJECTIVE 
 
This research aims to analyze the impact of IPR regimes on cross-border M&A, examining 

correlations between IPR frameworks and M&A deal flows across developed and emerging 

economies using an augmented gravity model approach. 

III. RESEARCH QUESTION 
 
What is the impact of IPR on M&A, and can enhancing IPR affect a company's valuation? 
 

IV. RESEARCH METHODOLOGY 
 
The study extracts information from a variety of papers, legislations, and other secondary 

data sources such as journals and articles that have been consulted. The data obtained from 
primary and secondary sources has been carefully examined and assessed using narrative 

analysis. 

V. CROSS-BORDER MERGERS 
 
Cross-border M&A refers to consolidation activities between companies incorporated in 

different countries. In a cross-border merger, two entities from separate jurisdictions 

integrate assets and operations into a combined single legal entity. Cross-border acquisitions 

entail foreign companies purchasing control of local target firms, with the latter becoming a 

subsidiary affiliate of the acquirer.4 

Broadly, mergers indicate amicable combinations of similarly-sized companies becoming 

equal partners. Acquisitions describe buyouts of smaller enterprises by larger firms - either 

through friendly mutual agreement or hostile takeovers. Cross-border M&As essentially 
apply this within an international context. As per India's Companies Act 2013, they include 

deals between Indian registrants and foreign companies from notified overseas 

 
4 Ferreira M.A., Massa M., Matos P. “Shareholders at the gate? Institutional investors and cross-border mergers 
and acquisitions.” The Review of Financial Studies.;23(2):601-644 (2010). https://doi.org/10.1093/rfs/hhp070 
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jurisdictions. 

Strategic drivers for cross-border consolidation include accessing new markets, gaining 

expertise in products or processes, integrating supply chains, and leveraging combined 

research capabilities. The entity making the purchase is termed the acquiring company while 

the merger partner or acquisition target is called the host company based in the destination 

country. Control and ownership get transferred to foreign hands when local enterprises opt 

for such global consolidation.5 

Procedural ease and aligned incentives are pivotal for cross-border M&As enabling the 

transfer of technologies, capital, and best practices across borders. Updated regulations 

strive to facilitate mutually beneficial deals supporting the growth ambitions of Indian 
multinationals while protecting minority investor rights. 

VI. THE INFLUENCE OF IPRS ON FDI 
 
IP assets like patents, trademarks, and trade secrets often constitute a major portion of 

M&A deal value. Acquirers frequently aim to obtain target firms' proprietary technologies 
and intangible capital. However, theoretical perspectives offer ambiguous clarity on how IP 

regimes influence cross-border investment activities like M&As.6 Robust IP protections 

could encourage rights holders to trade, license, and invest abroad by reducing imitation 
risks. However, lower risks for licensees may simultaneously dampen FDI motivations. 

Weak IP safeguards can negatively impact a nation's investment climate.7 However, IP laws 

do not drive localization decisions in isolation; interfirm dependencies, market conditions, 
costs, financial systems, and institutional qualities interact dynamically. The literature also 

lacks consensus empirics on correlations between IP strength and FDI or licencing 

preferences. 

VII. ROLE OF INTELLECTUAL PROPERTY IN CROSS-BORDER M&A 
 
According to the Oxford Advanced Learner's Dictionary, IP is an abbreviation for 
"intellectual property," which denotes a distinct idea, invention, or creation that is legally 

protected against replication.8 IPRs are legal rights derived from intellectual pursuits that 

 
5 Alimov A and Officer MS, “Intellectual Property Rights and Cross-Border Mergers and Acquisitions” (2017) 45 
Journal of Corporate Finance 360 http://dx.doi.org/10.1016/j.jcorpfin.2017.05.015 
6 Campi M and others, “Do Intellectual Property Rights Influence Cross-Border Mergers and Acquisitions?” 
(2016) SSRN Electronic Journal http://dx.doi.org/10.2139/ssrn.2805067 
7 Adams, S. “Intellectual property rights, investment climate and FDI in developing countries.” International 
Business Research 3 (3), Fink, C. and K. E. Maskus “Intellectual Property and Development: Lessons from 
Recent Economic Research.” World Bank Publications (2005).201–209. (2010). 
8  
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protect scientific, literary, and artistic discoveries and breakthroughs. IP is essential for 

corporate success since it covers the brand value of the firm. M&A includes the transfer of 
tangible and intangible assets, which are then combined into a unified organisation. The 

intangible assets include intellectual property, such as copyrights, trademarks, patents, trade 

secrets, and other such assets. In the majority of mergers, the acquirer would typically 
evaluate the value of the assets owned by the target business. Therefore, it is crucial to never 

underestimate the importance of IP in the process of acquiring or disposing of a company. IP 

is often regarded as a pivotal factor in M&A within the technology sector. One advantage of 
merging or acquiring IP is the opportunity to get the target company's exclusive 

technologies. Pooling resources for technical progress is a laborious process. Hence, firms 
choose to merge to mitigate the risk involved with investing in novel technology.9 

IPR protection, which is a crucial component of a nation's formal institutional structure, has 

been extensively examined in international business and management research. Although 

there has been a study conducted on this topic, the precise effects of IPR protection on the 

quantity and frequency of cross-border M&A in a nation have not been thoroughly 

investigated. IP assets play a crucial role in determining the value of a target business 

during a cross-border merger and acquisition when the emphasis is on gaining access to a 

particular technology, product, knowledge, or process expertise. Simultaneously, 

safeguarding IPR is crucial for multinational enterprises that invest, since they often impart 

their procedures, expertise, and methodologies to the acquired subsidiaries to harmonise 

them with their global strategy. Therefore, experts in the field of international business have 

made efforts to tackle problems such as protecting intellectual property assets in nations 

that have inadequate IPR protection systems. Transferring information across borders 

exposes firms to significant risks, particularly in markets where local institutional protections 

are inadequate or non-existent. In such cases, international firms are at risk of losing 

valuable intellectual assets to local competitors. Previous studies have shown that the 

impact of IPR protection on cross-border M&A is influenced by several aspects, including 

the kind of industry, the degree of development of the countries involved, and the 

technological or research and development intensity of the transaction. Nevertheless, the 

connection between IPR protection and the protectionist measures implemented by host 

markets in the context of cross-border M&A has not been examined so far, which is the 

specific topic we want to analyse. The current body of research on protectionism has not 

examined the contingent circumstances that might lessen the effect of 
 

9 Zykova Ksenia. "Impact Of Intellectual Property Rights On Activity Of Cross-Border Mergers And 
Acquisitions" vol. 16, no. 1, pp. 14-37, (2022). 
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protectionism on different cross-border activities. IPR protection plays a crucial role in 

analysing the effects of protectionism on international operations.10 

Moreover, Campi et al. (2019) contended that the connection between IPR protection and 

FDI, including M&A, is conceptually uncertain, despite previous empirical research 

indicating a favourable link.11  The examination of this correlation becomes particularly 

intriguing in situations where the recipient nations implement stringent protectionist 

measures as a result of explicit governmental policy while simultaneously maintaining 

robust IPR protection. The relationship between protectionism and IPR protection may have 

an impact such that robust IPR protection will result in more international transactions, 

even in nations with protectionist policies. American companies that possess valuable 

intellectual property assets would be more likely to pursue business agreements in countries 

that have well-established IPR systems. This is done to minimise the risk of the intentional 

or unintentional transfer of knowledge and important expertise to local companies.12 

Therefore, robust IPR protection would mitigate the consequences of protectionism, 

resulting in more international transactions even among nations implementing different 
protectionist policies. The trade disputes and escalating trade conflicts between the United 

States and China have had a negative impact on the commencement and effective execution 

of cross-border transactions in each other's markets.13 Nevertheless, corporations are still 
actively exploring strategic alternatives in each other's markets. This example demonstrates 

that financial institutions may reduce the negative effects of protectionism on their 
international operations by using innovative approaches for strategic agreements. 

Additionally, scholars propose that when IPR protection is insufficient in the marketplaces 

where investment businesses operate, these firms may have increased expenses. As a result, 
foreign investment firms will need to implement additional measures to prevent their 

intellectual assets from being taken by their rivals and local enterprises. 

 

eBay Inc. v. MercExchange LLC (2006, USA):14 

 
10 Schubert, Richard. "Intellectual Property Protection in M&A Negotiations." Available at SSRN 3571996 
(2020). 
11 Campi M and Dueñas M, “Intellectual Property Rights, Trade Agreements, and International Trade” (2019) 
48 Research Policy 531 http://dx.doi.org/10.1016/j.respol.2018.09.011 
12 Papageorgiadis, "The characteristics of intellectual property rights regimes: How formal and informal 
institutions affect outward FDI location." International Business Review 29, no. 1 (2020): 101620. 
13 Alimov, Azizjon and Officer, Micah S., “Intellectual Property Rights and Cross-Border Mergers and 
Acquisitions” (February 16, 2017). https://ssrn.com/abstract=2959703. 
14 547 U.S. 388 (2006). 



 Indian Journal of Legal Research and Review                                                              Vol. II Issue III | 02 

ISSN: 2584-0649 

•  Background: MercExchange owned patents on online auction technologies used 

by eBay, particularly the "Buy it Now" feature. They sued eBay for patent 

infringement. 

• Key Issue: Should a permanent injunction, automatically stopping eBay from using 

the infringing technology, be granted? 

• Ruling: The Supreme Court disagreed with an automatic injunction. They 

established a four-factor test to consider: 

o Irreparable harm: Would monetary damages be insufficient
 for MercExchange? 

o Balance of hardships: How would an injunction impact both parties? 
 

o Public interest: Does the injunction benefit or harm competition and 
innovation? 

o Clean hands: Did the plaintiff engage in any wrongdoing? 
 

• Impact: This ruling prevented patent holders from automatically shutting down 

competitors through injunctions, promoting competition and encouraging fair 

licensing practices. 

2. Huawei Technologies Co. v. InterDigital Inc. (2019, UK):15 
 

• Background: InterDigital sued Huawei for not paying fair royalties for using their 
Standard Essential Patents (SEPs) in smartphones. 

• Key Issue: Did Huawei negotiate in good faith? 
 

• Ruling: The court ruled that Huawei did not negotiate in good faith as they 

threatened non-essential patent lawsuits against InterDigital to gain leverage. 

• Impact: This case emphasized the importance of good faith negotiations for fair 

licensing agreements, especially in deals involving SEPs critical to technological 

standards. 

3. In re Qualcomm Inc. (2017, USA):16 
 

• Background: The Federal Trade Commission challenged Qualcomm's acquisitions 

 
15 US et al of '019 PRB. 
16 17cv121-JO-MSB. 
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of chip technologies, claiming they stifled competition in the mobile phone market.  

• Key Issue: Did Qualcomm's acquisitions violate antitrust laws? 

 
• Ruling: The court ruled that while Qualcomm held significant market power, its 

acquisitions did not harm competition due to licensing agreements with competitors. 
• Impact: This case highlighted the complex analysis required in M&A deals 

involving dominant players and essential technologies, emphasizing the need to 

balance innovation with competitive markets. 

 

VIII. INDIAN REGULATIONS RELATED TO CROSS-BORDER M&A AND 

INTELLECTUAL PROPERTY RIGHTS 

 

Cross-border M&A has become increasingly important in a globalized economy. With the 

growth of emerging markets like India, foreign investments through M&A deals in these 

countries have also increased rapidly over the past two decades. IP forms an integral part of 
these deals, especially in the technology, healthcare and consumer goods sectors. IP due 

diligence and harmonization across international IP regimes are critical for the success of 

such transactions. This essay analyses some key Indian regulations that impact the 
treatment of IP in cross-border M&A deals.17 

A. IP Protection Framework in India 
 
India has a well-developed legal framework for IP protection that complies with 

international standards set by WTO’s TRIPS Agreement. Indian IP laws related to patents, 
trademarks, copyrights, trade secrets, and industrial designs provide robust protection and 

enforcement mechanisms in line with global practice. Indian courts have also delivered 

several judgments upholding IP rights, indicating a strong ecosystem. India also actively 
participates in international IP agreements like PCT, Madrid Protocol etc. However, some 

areas like software patents have additional restrictions under Indian law compared to US 
practice. Such aspects need to be reviewed on a case-to-case basis during IP due diligence 

in M&A deals.18 

B. Key Regulations on IP Transfer During M&A 
 

 
17 Campi, Mercedes, "Intellectual property rights, imitation, and development. The effect on cross-border mergers 
and acquisitions." The Journal of International Trade & Economic Development 28, no. 2 (2019): 230-256. 
18 Singha, Pranay. "Regulatory and Legal Challenges in Cross-Border M&A." Journal of Legal Studies & 
Research 9, no. 5 (2023): 88-117. 
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During a cross-border M&A transaction, the transfer of IP rights is implemented through 

appropriate assignment or licensing agreements under Indian law. Most IP statutes mandate 

recording with authorities to complete transfer formalities. Assets like trademarks and 

patents need to be expressly assigned whereas copyrights are automatically transferred with 

underlying works. 

Another key regulation is contract confidentiality which gets amplified in cross-border 

deals to prevent premature disclosure, especially to protect unregistered IPs like trade 

secrets. Breach of confidentiality obligations may destroy novelty and inventiveness, thereby 

affecting patent eligibility later under local laws. India adopts an ‘earliest patent first’ 

principle while examining patent applications. Hence, patentability decisions get impacted 

by prior filings elsewhere for the same invention. Furthermore, India’s novelty provisions 

rely on global prior public disclosure such that confidentiality has to be maintained not just 

in India but abroad too by parties engaged in M&A negotiations. This may require 

contractual restrictions and wider safeguards during technology acquisitions involving 

Indian companies.19 

 
IX. ROLE OF INTELLECTUAL PROPERTY DUE DILIGENCE 

 
During the mergers or acquisitions process, it is important to address preliminary factors, 

including the characteristics of the buyer, the nature of the target firm's operation, and the 
intellectual property assets of the target company. Conducting due diligence often 

determines if the corporate deal would include acquiring assets or purchasing stocks. During 
the first round of IP due diligence, the purchasing business often examines publicly accessible 

data, including news stories and the websites of both the target company and its competitors. 

The subsequent phase involves requesting the target firm for specific information, such as 
intellectual property licences, ongoing intellectual property litigation, inventories of 

registered and unregistered intellectual property, and other related details. When a firm 

acquires another company and intends to acquire its IP, doing due diligence with a specific 
emphasis on IP allows the acquiring company to evaluate the true worth and importance of the 

target company's IP in all the regions affected by the M&A.20 

Some of the factors that contribute to successful IP due diligence are – 
 
Conducting proper IP Valuations – This phase is of utmost significance in doing IP due 

 
19 Ibid. 
20 Bazel-Shoham O and others, “IP Protection and Ownership in Cross-Border Acquisitions” (2023) 32 
International Business Review 102101 http://dx.doi.org/10.1016/j.ibusrev.2023.102101 
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diligence. Since there is no definitive method for conducting IP valuation, it is necessary to 

integrate all the IPRs in the value process. The target firm should keep an IP register that 

contains details such as the application number of each IP, the specific IP that is 

registered, and the current status of each IPR. Additionally, it is important to specify if the 

IP has been created by consultants, independent contractors, or by the workers themselves. 

Clarifying IP ownerships - The first and most important step is to identify the individuals 

who possess knowledge about the intellectual property of the target organisation. Contact 

must be made with both the internal and external legal advisors of the target business. The 

assigned legal representative must elucidate the matters concerning the concealed 

proprietary intellectual assets. The transaction is conducted with a specific purpose in mind. 

This is because there is a possibility that the purchasing firm may not get ownership of the 

intellectual property assets once the deal is completed. Alternatively, the use of these assets 

may be limited due to the interests of other parties involved. 

Confidential Information – During the M&A process, several pieces of information are 

shared, including sensitive data, which prompts the involved parties to enter into a Non-

Disclosure Agreement (NDA). This stage occurs prior to the due diligence process. It is 

crucial to implement essential measures to safeguard information during IP due diligence to 

prevent any unauthorised use of personal data. The duties of a NDA cannot be determined 

by the IP rules of the applicable country. Only the laws governing contracts will serve as 

the foundation for these agreements. 

 
X. ISSUES & CHALLENGES 

 
The level of global interconnectedness has seen a notable expansion, resulting in a 

substantial rise in international commerce between nations. Furthermore, due to the 
increasing importance of intangible assets for investors, the industry has undergone a 

significant transformation. The increase in global transactions and structural modifications 

resulted in problems as an inherent outcome.21 For cross-border M&A transactions, it is 
necessary to use multilateral methodologies and interpretations of legal requirements. It is 

crucial to ascertain the nature of the goods and services offered by the target entity and the 

specific jurisdictions in which they operate. It is important to acknowledge that IP addresses 
may vary greatly across various systems. For instance, in some nations, it is mandatory to 

 
21 Bazel-Shoham, O, Lee, SM, Ahammad, MF, Tarba, SY & Alon, I “IP protection and ownership in cross-border 
acquisitions,” International Business Review, vol. 32, no. 3, 102101. (2023). 
https://doi.org/10.1016/j.ibusrev.2023.102101 
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register intellectual property licences so that third parties who have received the licence are 

legally bound by it. However, in other jurisdictions, the licence can be valid even without 
formal notification. Conversely, in several nations, intellectual property rules do not mandate 

the registration of licences. It is worth noting that some nations provide protection measures 

for registration applications, while others do not. In order to avoid the loss of rights, it is 
important to consider the various legal systems involved in cross-border transactions. 

Thoroughly examining and addressing the issue at hand is crucial to resolving any future 

conflicts, especially when dealing with international transactions.22 

Issued patents are susceptible to allegations of invalidity. They face challenges based on 

factors such as the inventor not actively developing the idea and the innovation already 

being in use for an extended period. Once again, as previously said, these individuals or 
organisations might potentially be third parties or rivals that express dissatisfaction with the 

announcement of the merger or acquisition. To prevent this, it is crucial to do thorough and 

meticulous IP due diligence. Similar concerns may also emerge around intellectual property 
ownership. Co-ownership including a third party might result in the occurrence of third-

party claims. To prevent this, it is advisable to include a robust Rights and Waivers section 

in the agreement regarding intellectual property ownership. Transactions involving IP carry 
a significant risk of being exposed to infringement lawsuits. Additional intellectual property 

assets that need attention include internet domain names, software and databases, registered 

and unregistered copyrights, and so forth. 

Following the merger or acquisition, the IPR should be transferred from the target firm to 

the acquiring company. Ensuring that the change of ownership is promptly recorded in the 

relevant jurisdictions is crucial for safeguarding the continued validity of the IP and for 

enabling the acquirer to enforce their rights over the IP.23 Failure to do so may result in 

complications, such as hindering the purchasing business's ability to engage in future 

transactions with a third party. However, this will only be feasible if the acquiring firm is 

promptly registered as the owner. Occasionally, if there is a delay in recording the 

necessary information, it might result in a deadline extension for renewals. This 

responsibility lies solely with the owner. However, if the information is not submitted 

promptly, the purchasing firm will not be able to make the renewal payments since they are 
 

22 Yildiz Y, “Intellectual Property Considerations and Issues In M&A Transactions” (November 12, 2020) 
<https://www.mondaq.com/turkey/corporate-and-company-law/1004980/intellectual-property-
considerations- and-issues-in-ma-transactions> accessed February 12, 2024. 
 
23 Singha P, “Regulatory and Legal Challenges in Cross-Border M&A” 09 Journal of Legal Studies & Research 
88 (2023). http://dx.doi.org/10.55662/jlsr.2023.9503 
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not listed as the proprietor in the records. 

In a cross-border merger, the acquiring firm and the target company are subject to distinct 

governing laws. The purchasing company mostly utilises the obtained intellectual property 

assets across many countries. These intellectual property assets are subject to foreign 

jurisdiction and may be harmed.24 The Courts must address matters solely based on the 

merit of intellectual property. As previously stated, this problem also necessitates the 

prompt registration of IP to safeguard IP assets. 

The possibility of anti-trust difficulties emerging cannot be completely ruled out. In the case 

of horizontal mergers, the likelihood of encountering anti-trust concerns is higher. This is 

because a horizontal merger involves the combination of two businesses operating within 

the same industry. The anti-trust concerns mostly pertain to patents. It has been determined 

by courts that only patents that have been obtained illegally or enforced incorrectly would 

violate antitrust statutes.25 Comprehensive intellectual property due diligence is necessary 

to determine if the IP violates any anti-trust legislation. 

The target firm often seeks to restrict the scope of the R&W (representations and warranties) 

provision, while the acquiring company aims to shift the indemnification risk and closure 

risk onto the target company. Hence, it is essential that the terms and conditions pertaining to 

IP be unambiguous to minimise the risk of any violations that might potentially nullify the 
agreement. If the rules and regulations are not explicit, it might also be the inception of 

problems arising.26 

Open-source software (OSS) refers to software that is typically accessible to the public, 

allowing anyone to modify or improve its source code. OSS concerns often arise during the 

consolidation or integration of technology firms via mergers or acquisitions.27 Throughout 

the merger and acquisition process, the acquiring business may request that the target 

company provide information on the software used to license the items under OSS. The 

acquiring firm seeks a guarantee to protect against any issues related to OSS since it is not 

user-friendly and places limitations on the acquiring company's ability to market the target 

company's product. Various complications might come from OSS. Open-source issues have 
 

24 Stefan, “Cross-Border Mergers and Acquisitions - Challenges and Best Practices for International Deals” 
(docurex® Dataroom, December 19, 2023) <https://www.docurex.com/en/cross-border-mergers-
and-acquisitions/> accessed February 10, 2024. 
25 Alimov, "Intellectual property rights and cross-border mergers and acquisitions." Journal of Corporate Finance 
45 (2017): 360-377. 
26 Wen, "Opening up intellectual property strategy: Implications for open-source software entry by start-up 
firms." Management Science 62, no. 9 (2016): 2668-2691. 
27 Vasudeva, Vikrant Narayan. "Open Source Software Paradigm and Intellectual Property Rights." (2012). 
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a significant impact on merger or acquisition transactions. Buyers must be aware of the 

rights and liabilities that are being transferred. If open-source code is revealed during 

the due diligence process, the acquiring company must assess how it affects the risks 

being evaluated in the proposed transaction. 

IP difficulties may arise in many agreements, necessitating a thorough examination of IP 

agreements, as well as other agreements such as R&D contracts, software development 

agreements, and so forth. Hence, in the context of M&A, IP assumes a prominent role by 

giving rise to several challenges. Third-party infringement action is often seen as a significant 

risk that may result in financial losses, negatively impacting the firm and perhaps leading to 

bankruptcy.28 

 

XI. CONCLUSION 
 

this research paper has provided a comprehensive analysis of the intricate interplay between 

cross-border mergers and acquisitions (M&A) and intellectual property rights (IPR). 

Through a critical examination of the strategic, legal, and economic dimensions of cross-

border M&A transactions, as well as the evolving landscape of IPR regimes globally, this 

paper has shed light on the multifaceted dynamics shaping international business 

transactions. 

The findings underscore the pivotal role of IPR in influencing the decision-making process 

and outcomes of cross-border M&A deals, particularly in industries reliant on proprietary 

technologies and intangible assets. While robust IPR protections can enhance the valuation 

of target companies and facilitate smoother transitions post-acquisition, they also present 

challenges such as due diligence complexities, potential infringement risks, and legal 

ambiguities across jurisdictions. 

Moreover, this study has highlighted the importance of aligning regulatory frameworks and 

legal environments to foster a conducive atmosphere for cross-border M&A activity. 

Legislative reforms, such as those seen in India's Companies Act 2013, play a crucial role 

in streamlining transaction processes, enhancing investor confidence, and promoting 

transparency in corporate dealings. 

Furthermore, the paper has emphasized the need for nuanced analysis when considering the 

impact of IPR on M&A transactions, taking into account industry-specific factors, 

 
28 Dongre, Garishma. "Role of Intellectual Property in Mergers and Acquisitions." Supremo Amicus 30 (2022): 
368. 
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economic development levels, and the broader regulatory context. By employing advanced 

methodologies and empirical approaches, this research contributes to a deeper 

understanding of the complex relationships between IPR, FDI, and cross-border M&A 

flows. 

In conclusion, as businesses continue to navigate an increasingly globalized and 

competitive landscape, the effective management of intellectual property assets and the 

strategic execution of cross-border M&A transactions will remain imperative for driving 

growth, innovation, and sustainable value creation. Through continued research and 

collaborative efforts between policymakers, industry stakeholders, and academia, we can 

strive towards optimizing the synergies between IPR regimes and international business 

activities, fostering greater economic prosperity and development on a global scale. 


